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Commissioner's Message

my first message as your new Com-

missioner.

Since my swearing-in on Decem-
ber 6, 1999, I have been very busy.
With thanks to the patient and ca-
pable Chief Deputy Commissioner
John Liberator and the Department
staff, 've been learning how the De-
partment operates. I have also learned
that Governor Davis’ Administration
puts a high priority on housing re-
lated issues in California. I have lis-
tened to the varied concerns of con-
sumers, subdividers and licensees.
What I have heard and learned will
form the framework for the pro-active
position I envision for the Depart-
ment. In that regard, I welcome your
comments and suggestions.

In addition, I have visited each of
the five Department offices and staff

It is with great pleasure that I write

throughout the state,
and met with the vari-
ous trade associations
and organizations that
generally interact with
the Department includ-
ing CAMB and CMA. I have also
identified a pool of candidates for the
Real Estate Advisory Commission.

We are all aware of how rapidly
the real estate industry and technol-
ogy are changing. Therefore, during
the next several months, the DRE
staff and I will continue to analyze the
programs that are currently in place
to determine whether or not they
work well, need to be fixed, replaced
or eliminated. Together, with your
input and some hard work, we will be
able to move the Department smartly
into the new millennium! &

Compliance In
Self-Dedling
Transactions

re you a hard money broker?
Al(—lave you ever borrowed money

rom one of your investors? If
so, you may have been involved in
“self-dealing.”

“Self-dealing” occurs when a real
estate broker solicits and accepts loan
funds from a private individual inves-
tor or the trustee(s) of a pension,
profit or welfare fund with net assets
less than $15 million, and where the
broker will directly or indirectly ben-
efit from the loan funds. This also
applies to a corporate real estate bro-
ker when the funds are intended to
directly or indirectly benefit an of-
ficer, director, or any person with a

Continued on page 3

Ten Most Common Violations Found In DRE Audits

s the real estate industry moves
into a new millennium, new
hings pop up everyday to

change the way we do business. New
terms, such as E-Loans, Internet
Marketing, and E-Form have become
jargons of the trade. Yet, certain things
have not changed — the most com-
mon violations found in DRE Au-
dits. In this regard, the top ten com-
mon violations are listed below. The
purpose of this article is to call your
attention to these common deficien-
cies and to provide you with proce-

dures that you can follow to ensure
compliance with these laws and regu-
lations.

B & P Code Section 10148 -
Retention of Records

Business and Professions Code
Section 10148(a) states that a real
estate broker shall retain for three
years copies of all listings, deposit
slips, canceled checks, trust records,
and other documents executed by
him or her or obtained by him or her
in connection with any transactions

for which a real estate license is re-
quired. This section requires that,
after notice, the books, accounts, and
records shall be made available for
examination, inspection, and copy-
ing by the commissioner or his or her
designated representative during
regular business hours; and shall,
upon the appearance of sufficient
cause, be subject to audit without
further notice, except that the audit
shall not be harassing in nature.

Continued on page 3
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Placing Pressure on Appraisers

Many licensed real estate appraisers are concerned that they are sometimes
“pressured” into performing appraisals for a minimum value specified by a broker
in a transaction. In an attempt to increase awareness of this issue, the Office of Real
Estate Appraisers provides the following article:

‘ J : Jhen working with an appraiser, a broker may tell the appraiser that
he or she needs to “hit the sale price” or make a certain value in order
for the client to qualify for a loan. Although the broker may not

intend to be creating a problem for the appraiser, he or she may be unaware

that just by accepting the assignment under those conditions, the appraiser
is at risk for disciplinary action against his or her license.

All licensed appraisers are required to conform to the
requirements of the Uniform Standards of Professional
Appraisal Practice (USPAP). The Conduct section of the
Ethics Rule in USPAP states:

"\

“An appraiser must not accept an assignment that includes
the reporting of predetermined opinions and conclusions.”

In addition, each appraisal report must contain a certification signed by
the appraiser, stating that his or her compensation for completing the
assignment is not contingent upon “the development or reporting of a
predetermined value or direction in value that favors the cause of the client.”

Many appraisers feel that they must comply with these “minimum value”
requests from brokers or face the prospect of receiving no additional work in
the future. As a result, they are performing a balancing act between keeping
their license in good standing and keeping their client satisfied. The Office
of Real Estate Appraisers encourages all appraisers to provide the best possible

service to their clients. However, the appraiser must ensure that this is being
accomplished within the framework of USPAP. &

Available on CD, diskette, paper
2000 Real Estate Law Book

he 2000 Real Estate Law book is here. For 2000, the electronic law

book is available on CD-ROM as well as diskettes. The price of the
book (electronic or paper) will remain $20, plus appli-

cable sales tax. We will also continue the discounted price of

$35 (plus tax) for a purchase of the paper book and any

electronic version.

)

Real

The law book contains the Real Estate Law (from the
Business and Professions Code), the Regulations of the Real
Estate Commissioner (from the California Code of Regulations), portions of
the Administrative Procedures Act, and pertinent excerpts from various

California Codes.

The electronic versions of the law book are in a Folio VIEWS® information
processing program for both Windows and Macintosh. This provides users
with powerful search, bookmarking and annotation features.
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Common Violations

Continued from page 1

A broker who fails to keep trans-
action files, canceled checks, deposit
slips or other records prepared or
obtained for a period of three years
may be cited for violation of this
section. Some brokers cited for viola-
tion of this section have simply failed
to provide records after reasonable
attempts by the Department to ex-
amine them. Other brokers cited have
lost control of or destroyed records
that should have been maintained.
Formal legal action can result from a
broker’s failure to provide records.
You should review the record reten-
tion policies for your office to make
sure you are in compliance with this
code section.

Regulation 2731 - Use of
False or Fictitious Name

Commissioner’s Regulation 2731
states that a licensee shall not use a
fictitious name in the conduct of any
activity for which a license is required
under the Real Estate Law unless the
licensee is the holder of a license
bearing the fictitious name. Brokers
should periodically check their li-
cense status with the Department to
be sure that their license bears the
fictitious name(s) they are using.
Many brokers cited for violation of
this regulation believed that having
the dba registered with the county
was sufficient to allow them to use it
in their real estate business. Other
brokers who are cited for this viola-
tion state that they had the fictitious
name on their license at one time but
may have had their license lapse for a
brief period of time and failed to add
the dba back on to their license.

Regulation 2831 - Trust Fund
Records To Be Maintained
This regulation requires the bro-
ker to maintain, in columnar form, a
record of all trust funds received and
deposited by the broker. At a mini-
mum, the following information must
be indicated in columnar form in
chronological order: date funds were

received; name of payee or payor;
amount received; date of deposit;
amount paid out; check number and
date; and the daily running balance
of the trust account. If any of these
columns are not present, then there is
a violation of Regulation 2831. The
accurate use of DRE form RE 4524
fully complies with this regulation.

When we cite this regulation,
most of the time it is for one or more

of the following reasons:

» The broker did not maintain any
trust fund records.

» If trust fund records were main-
tained, they were either not in
columnar form ora column (noted
above) was missing. We have seen
many brokers utilize a standard
checkbook as trust fund records.

Continued on page 4

Self Dealing
Continued from page 1

10 percent or greater ownership in-
terest in the corporation.

Before engaging in a self-dealing
transaction, a broker must provide to
the prospective investor, not less than
24 hours before the earlier of accep-
tance of any funds or the execution of
any instrument obligating the inves-
tor to fund a loan or buy an existing
note owned by the broker, an appli-
cable, completed Lender/Purchaser
Disclosure Statement (LPDS). In
addition, prior to making any solici-
tation, representation or presentation
of the LPDS to the prospective inves-
tor, a true copy of the LPDS must be
forwarded to the Department along
with a statement that the submission
is being made pursuant to Business
and Professions Code (BPC)
§10231.2. The broker is not required
to obtain the Department’s approval
before proceeding with the transac-
tion. The LPDS, a copy of which
must be retained by the broker for
four (4) years, must include a detailed
statement of the intended use and dispo-
sition of the funds being solicited includ-
ing the nature and extent of the benefits
being directly or indirectly derived by the
broker.

It is important to note that “self-
dealing” is generally prohibited in
multi-lender (fractionalized) loans.
Pursuant to BPC 10229(d)(1) a bro-

ker may not have any interest as owner,
lessor or developer of the property, or
any contractual right to acquire, lease
or develop the property securing a
fractionalized loan that is being ar-
ranged by the broker. However, the
broker, or affiliate of the broker, may
(a) acquire the property pursuant to a
foreclosure under a deed of trust se-
curing the note for which the broker
is the servicing agent or that the
broker sold to the holder or holders or
(b) resell from inventory property
acquired by the broker pursuant to a
foreclosure under a deed of trust se-
curing a note for which the broker is
the servicing agent or that the broker

sold to the holder or holders.

All self dealing statements must
be mailed to the Mortgage Loan Unit,
P.O. Box 187000, Sacramento, CA
95818. Upon receiving the LPDS,
the Department will carefully review
the statement to determine if the
statement contains all of the informa-
tion required by BPC §10232.5. In
order to ensure full compliance, a
careful reading of all of the referenced
statutes is recommended before a bro-
ker engages in “self-dealing.” If you
have any questions about “self-deal-
ing” compliance, call Gary Sibner at

916-227-0770. &
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Common Violations

Continued from page 3

These records do not comply with
Regulation 2831.

> In some instances, columnar
records were maintained by a lic-
ensee but he/she was still cited
because the items posted were
not accurate, e.g., when posting a
check, it was the wrong amount;
or, for a deposit, “the amount”
was wrong and/or “the date of
deposit” was the wrong date.

» A broker maintaining columnar
records can still be cited if a daily
running balance is not main-
tained or is inaccurate. Brokers
must always keep a daily running
balance of the aggregate amount
of trust funds in their bank ac-
counts.

(For trust funds not deposited
into a trust account, the columnar
record should show the date trust
funds were received, the form of the
trust funds, amount received, descrip-
tion of the property, identity of the
person to whom funds were for-
warded, and date of disposition. The
accurate use of DRE form RE 4524
fully complies with this part of the
regulation.)

It should be noted that records
maintained under an automated data
processing system in accordance with
generally accepted accounting prin-
ciples should be in compliance as
long as they contain the elements
previously noted.

Regulation 2831.1 - Separate
Record for Each Beneficiary
or Transaction

This regulation requires the bro-
ker to maintain, in columnar form, a
separate record of trust funds for each
beneficiary or transaction accounting
for all funds which have been depos-
ited into a trust account. This record
identifies which beneficiary has funds
in the trust account. This record must
indicate the following in chronologi-
cal order and in columnar form: date

of deposit, amount of deposit, name
of payee or payor, check number,
date and amount, and running bal-
ance of the separate record after each
transaction on any date.

This regulation is cited mostly
due to one or more of the following
reasons:

» Thebroker did not maintain sepa-
rate records for each beneficiary.

> Separate records were maintained,
but the broker was cited because
information was missing.

> Separate records were maintained,
but the broker was cited because
the items posted were not accu-
rate, e.g., when posting a check,
it was the wrong amount; or, for
a deposit, “the amount” was
wrong and/or “the date of de-
posit” was the wrong date.

> Separate records were maintained,
but a daily running balance for
each record was not maintained
or it was not accurate. Brokers
must always keep a daily balance
for each separate record.

It should be noted that records
maintained under an automated data
processing system in accordance with
generally accepted accounting prin-
ciples should be in compliance as
long as they contain the elements
previously noted.

Regulation 2831.2 - Trust
Account Reconciliation
Regulation 2831.2 requires that
the total of all Separate Beneficiary or
Transaction Records maintained pur-
suant to Regulation 2831.1 be rec-
onciled with the balance of the Record
of All Trust Funds Received and Paid
Out required by Regulation 2831, at
least once a month except when the
bank account did not have any activi-
ties. The requirement is that the ac-
counting records be reconciled to each
other. This is not only a legal require-
ment, this is also part of a sound

internal control for trust fund han-

dling.

In order for this procedure to
have a reliable result, the Record of
All Trust Funds Received and Paid
Out must be reconciled first with the
bank account statements as of a cer-
tain cut-off date. This procedure is
commonly known as bank reconcili-
ation and is performed basically to
determine the accuracy of the records.
A cut-off date is the calendar date
(usually end of the month), when no
transaction or activity thereafter is
considered. This process is completed
once all adjustments and corrections
of any reconciling items have been
made to the ending balance on each
record to arrive at an adjusted cash
balance. In other words, the balance
of the record of all trust funds re-
ceived and paid out has to equal the
adjusted cash balance.

The next step is to compare and
reconcile the total of all beneficiary or
transaction records with the adjusted
cash balance as of the cut-off date of
the bank reconciliation. The main
objective of this procedure is to deter-
mine, based on the records, whether
all trust funds held on behalf of others
are on deposit in the corresponding
trust account. Another purpose of
this procedure is to ascertain that
there is no unidentified overage or
broker’s funds in excess of $200 in
the trust account. Any discrepancy
must be corrected accordingly. The
broker is required to maintain a record
of the trust account reconciliation
showing the name of the bank ac-
count and number, date of the recon-
ciliation, account number or name of
the principals, beneficiaries or trans-
actions and the amount of trust funds
held by the broker for each of the
principals, beneficiaries or transac-
tions. Failure to comply with this
Regulation could result in substan-
tial loss of trust funds and disciplin-

Continued on page 5
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Common Violations

Continued from page 4

ary action against the broker by the
Department.

Regulation 2832.1 - Trust
Fund Handling for Multiple
Beneficiaries (Trust Fund
Shortage)

Regulation 2832.1 requires the
real estate broker to obtain written
consent from every owner of the trust
funds in the bank account prior to
each disbursement if the disburse-
ment will reduce the balance of the
funds in the bank account to an
amount less than the existing trust
fund liability of the broker to all
owners of the funds. A trust fund
shortage therefore exists when the
following conditions are present:

1. The balance of the bank account
is less that the total trust fund
liability of the broker to all own-
ers of the funds; and

2. There is no written authorization
from all owners of the trust funds
allowing this.

The most obvious reason for a
trust fund shortage is the intentional
misuse (conversion) of trust funds.
However, simple record keeping er-
rors that remain undetected could
result in trust fund shortages and an
actual loss of funds. Failure to record
a disbursement, or understating the
amount of a check disbursed, or over-
stating the amount of a deposit on the
beneficiary ledger/record will cause
the beneficiary ledger to show a bal-
ance thatis larger than the true amount
owed to the individual beneficiary.
This overstated balance on the ledger
is more likely to be paid and, conse-
quently, the beneficiary will be paid
more than what is due. The end
result is a trust fund shortage.

Performing the proper trust ac-
count reconciliation pursuant to
Regulation 2831.2 should enable the
broker to detect such causes of a trust
fund shortage.

Regulation 2832 - Trust Fund
Handling

The most common violations of
this section found in audits relate to
Commissioner’s Regulation 2832(a),
which requires that a broker place
funds accepted on behalf of another
into the hands of the owner of the
funds, into a neutral escrow deposi-
tory or into a trust fund account in
the name of the broker, or in a ficti-
tious name if the broker is the holder
of a license bearing such fictitious
name, as trustee at a bank or other
financial institution not later than
three business days following receipt
of the funds by the broker or by the
broker’s salesperson. Two of the most
common problems related to this
regulation are:

1. A broker’s failure to designate
accounts receiving trust funds as
trust fund accounts in the name of
the broker or broker’s dba as trustee;

and

2. Failure to deposit trust funds re-
ceived by a broker or broker’s
employee into a trust fund ac-
count within three business days
of receipt.

Other violations of this section
relate to a broker’s use of an improper
interest-bearing account {Regulation
2832(b)}, a broker’s failure to place
checks received from an offeror into a
neutral escrow depository or trust
fund account in a timely manner
followingacceptance of an offer {Regu-
lations 2832(c & d)} and failure of a
broker acting as an escrow holder in a
transaction in which the broker is
performing acts for which a real estate
license is required to place trust funds
received as required not later than the
next business day following receipt of
the funds {Regulation 2832(e)}.

Regulation 2834 - Trust Ac-

count Withdrawals
Commissioner’s Regulation

2834(a) states that withdrawals may

be made from a trust fund account of
an individual broker only upon the
signature of the broker or one or more
of the following persons if specifically
authorized in writing by the broker:

1. A salesperson licensed to the bro-

ker.

2. A person licensed as a broker who
has entered into a written agree-
ment pursuant to Section 2726
with the broker.

3. An unlicensed employee of the
broker with fidelity bond cover-
age at least equal to the maxi-
mum amount of trust funds to
which the employee has access at
any time.

Regulation 2834(b) also states
that withdrawals may be made from
a trust fund account of a corporate
broker only upon the signature of:

1. An officer through whom the
corporation is licensed pursuant
to Section 10158 or 10211 of the
Code; or

2. One of the persons enumerated
in paragraph (1), (2) or (3) of
Regulation 2834(a), provided
that specific authorization in writ-
ing is given by the officer through
whom the corporation is licensed
and the officer is an authorized
signatory of the trust fund ac-
count.

Regulation 2834(c) states that a
broker or broker-officer is responsible
or liable for the handling of trust
funds regardless of the existence of
any authorization given regarding sig-
nature authority.

The most common violations
found in audits related to Regulation
2834 are:

1. The failure of the broker or desig-
nated officer to be a signatory on
the trust account (this may indi-
cate a supervision problem).

Continued on page 7
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Common Violations

Continued from page 5

2. Presence of an unlicensed signa-
tory on the trust account who
does not have fidelity bond cov-
erage.

3. Fidelity bond coverage in an in-
adequate in amount and/or has a

deductible.
4. The failure of the broker or desig-

nated officer to give specific writ-
ten authorization permitting a
salesperson, broker or unlicensed
person to sign on the trust ac-
count.

B & P Code Section 10145/
Regulation 2835 - Commin-
agling

A broker shall not commingle
with his or her own money or prop-
erty the money or property of others
which he or she receives and holds.
Common causes of this violation are

the deposit of trust funds received
into the broker’s general business ac-
count or maintenance of over $200 in
broker funds in a trust account hold-
ing trust funds.

A common example of this viola-
tion is when a broker deposits credit
report fees and/or appraisal fees re-
ceived into his or her general bank
account instead of a trust account
when he or she has not yet paid the
bill. Often, the reason for this viola-
tion is that the broker does not main-
tain a trust account or the broker was
not aware that credit report fees and
appraisal fees are trust funds.

B & P Code Section 10240 -
Written Disclosure Statement
Another often-cited violation is
Section 10240 of the code which
requires brokers to provide a bor-

rower with a mortgage loan disclo-
sure statement within three business
days after receipt of a completed loan
application or before the borrower
becomes obligated on the note,
whichever is earlier. Real estate bro-
kers often fail to provide the Mort-
gage Loan Disclosure Statement (Bor-
rower) or, in a federally regulated
residential mortgage loan transaction,
fail to comply with Section 10240(c).
Other brokers fail to maintain com-
pleted copies for their files.

In conclusion, as you race to keep
up with the ever-changing opportu-
nities that present themselves in busi-
ness today, take a moment to stop
and ensure that your business is oper-
ating in compliance with these and
other critical real estate laws. @™
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